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PUBLI C UTI LI TI ES COVMM SSI ON ORDER PROVI SI ONALLY
Rul emaki ng:  Conti nued | npl enentati on ADOPTI NG RULE AND
and Qperation of Energy Conservation STATEMENT OF FACTUAL
Progranms in a Restructured Electricity AND PQOLI CY BASI S

| ndustry (Chapter 380)

VEELCH, Chairnman; NUGENT, DI AMOND Comm ssSi oner

l. SUMMARY

In this Order we provisionally adopt rules governing the
process for transm ssion and distribution utilities (T&D
utilities) to inplenment energy conservation progranms. The
Provi sional Rule sets the level of funding for WMiine' s T&
utilities for the 3-year period 2001-2003. The Provisional Rule
provi des for conservation for residential, comrercial, and

industrial T&D utility custoners.

11. BACKGROUND

During its 1997 session, the Legislature fundanentally
altered the electric utility industry in Miine by deregul ating
el ectric generation services and allowng for retail conpetition
begi nning on March 1, 2000.' At that tinme, Maine's electricity
consuners will be able to choose a generation provider froma
conpetitive market. As part of the restructuring process, the
Act requires utilities to divest their generation assets and

prohibits their participation in the generation services market.

! An Act to Restructure the State’'s Electric Industry (the
Act), P.L. 1997, ch. 316 codified as 35-A MR S. A 88 3201-3217
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Unbundling electricity supply fromelectricity delivery
significantly affects the inplenmentation of demand side
managenent (DSM and energy conservation prograns? i n Mi ne.
Currently, DSM progranms are inplenented by fully integrated
electric utilities, and are designed to result in the | owest
overall electricity costs to electricity consuners. Current
Chapter 380 of the Comm ssion’s rules directs utilities to engage
in DSM activity where reducing or shifting custonmers’ energy use
costs less than a utility’s production of a simlar anmount of
energy. This requirenent becane an integral part of utility
obligations to engage in |east-cost planning and resource

acqui sition.

The deregul ati on of generation services necessarily renoves
any obligation for utilities to engage in |east-cost planning
W th respect to generation resources. However, deregul ation does
not negate the societal benefits of pronoting DSM especially
when such activities cost | ess than correspondi ng supplies or
create environnental benefits by reducing pollution.
Accordingly, the restructuring of the industry should not, in and
of itself, result in the elimnation or reduction of DSM
activities. The Legislature recognized the continued benefit of

DSM by including a provision in the Act that ensures a reasonable

2 Inthis Order the terns DSM and energy conservation are
used i nterchangeably. Because the Act requires “energy
conservation,” we will adopt that termwhen referring to any
activities performed pursuant to the Act.
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| evel of energy conservation activity after the advent of retai
conpetition, and assigning the responsibility for that activity

to the regulated transm ssion and distribution utilities.

I11. STATUTORY PROVISIONS

35-A MR S. A § 3211 outlines future requirenments governing
energy conservation progranms. Specifically, this section
requires that:

1. transm ssion and distribution utilities inplenent
ener gy conservation prograns;

2. costs of such progranms be included in the rates of
the transm ssion and distribution utilities;

3. transm ssion and distribution utilities sel ect
energy efficiency service providers through
periodic conpetitive bidding prograns; and

4. t he Comm ssion establish a reasonable | evel of
fundi ng conparable to the anmount expended for
simlar prograns in the year 1999.

Current Chapter 380 of the Conm ssion’s rules governs the
process for initiating DSM prograns.® Maine's electric utilities
have carried out DSM activities pursuant to Chapter 380 since the
m d- 1980s. The rule we provisionally adopt replaces the current
Chapter 380 in its entirety. This rule is a “nmajor substantive
rul e’ as defined and governed by 5 MR S. A 88 8071-8074.
Pursuant to the process set forth in 5 MR S. A § 8072, the

Legi sl ature nust review the Provisional Rule and authorize its

3In addition, the Maine Energy Policy Act, 35-A MR S. A 8§
3191, and the Electric Rate Reform Act, 35-A MR S. A 8§
3151- 3154, contain current energy conservation policy, and CVW' s
Al ternative Rate Plan governs its DSM spendi ng and certain
i npl enent ati on requirenents.
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final adoption either by approving it, with or wthout change, or

by taking no action.

1V. RULEMAKING PROCESS

On June 26, 1998, we issued a Notice of Rul emaking and a
proposed rule. Prior to initiating the formal rul emaki ng, we
conducted an Inquiry to obtain comments and proposals from
i nterested persons. The comments obtained in the Inquiry were

constructive in the devel opnent of the proposed rule.

A hearing on the proposed rule was held on August 25, 1998.
The followng testified at the hearing: Central M ne Power
Conmpany (CMP); Coalition for Sensible Energy (CSE); |ndustrial
Energy Consuners Goup (IECG; Mine Community Action Association
(MCAA) ; Natural Resources Council of Maine (NRCM; Northeast
Energy Efficiency Partnerships (NEEP); Ofice of Public Advocate
(OPA); and State Planning Ofice (SPO. In addition, the
followwng filed witten conments on the proposed rule: Bangor
Hydr o- El ectri c Conpany (Bangor Hydro); CWP; Coastal Conmmunity
Action Program (Coastal); Conservation Law Foundation (CLF);
Dirigo Electric Cooperative (Dirigo); Inpact Technol ogi es
| ncorporated (ITl); Maine Public Service Conpany (MPS); MCAA;
NEEP; NRCM OPA; S&S Technol ogi es I ncorporated (S&S); SESCO
State Representative Charles LaVerdiere and The Wal do County
Commttee for Social Action (Waldo). The comrents of the parties
are incorporated in changes we nade to the proposed rule or are

ot herwi se addressed bel ow.
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V. GENERAL POLICY and OBJECTIVES

The majority of the comments focused on three aspects of
the proposed rule: funding levels, eligibility of industrial
custoners, and how T& utilities will procure prograns. Because
these policies are critical to the functioning of the rule, we
general ly discuss our decisions related to each of these areas in
this Section. In Section VI, we discuss the specific provisions

of the Provisional Rule.

A. Fundi ng

1. Overall Level of Funding

35-A MR S A 8§ 3211 states, “The conm ssion shal
establish a reasonable | evel of funding for those [energy
conservation] prograns conparable to the anount expended for
simlar prograns in the year 1999 and regularly review the anount
of funding needed.” As reflected in the cooments, this |anguage
is open to various interpretations. 1In the Provisional Rule, we
have attenpted to inplenment a schene that closely reflects the
| egi sl ati ve | anguage. Because this is a major substantive rule,
we recogni ze that the Legislature may wish to clarify certain
provisions of the Rule if it finds the Rule does properly carry

out the statutory intent.
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The statutory requirenent that conservation prograns be
funded at | evels conparable to the anmounts expended in 1999
presents a timng problem Since utility financial reports are
not conplete until after the end of a year, the anount of energy
conservation program spending for 1999 wll not be known until
around March, 2000. To establish a funding level in tinme to neet
statutory deadlines, in the proposed rul emaki ng we sought
information fromthe utilities about their projected spending in
1999. Only CWP had such a projection. The best information
avai lable fromother utilities were their 1997 actual
expenditures. W have used projected 1999 expenditures for CW
and 1997 actual energy conservation spending for all other
utilities. Based on this information, the anount of annual
spendi ng for energy conservation prograns statew de would be
$17.15 million. This is the same nethodol ogy used to devel op
spendi ng recommendations for the proposed rule, but we now
i nclude historic spending on industrial custoner conservation
prograns (because of our decision to include these custoners, see
Section V.B. below). Qur recommendation is based on the
followng informati on provided by the utilities:

Table 1

1997 Conservati on

Uility Spendi ng * 1997 Mnah Sal es
Bangor Hydro-Electric $738, 639 1,745, 210
Central Mai ne Power $16, 350, 000 9, 164, 525
Mai ne Public Service $46, 783 484, 408
Consuner - owned

Utilities* $14, 244 550, 060

“The Consuner-owned Utilities are: Town of Madison
Department of Electric Wrks, Fox Island Electric Cooperative,
Eastern Mai ne El ectric Cooperative, Houlton Water Conpany,
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[Totals | $17, 149, 666 | 11, 944, 203 |

* Except CMP, 1999 projected.

At the hearing on the proposed rule, several commenters
stated that the proposed spending |evels were too | ow, and not
consistent with historic conservation spending as required by the
Legi slature. Ohers commented that renoval of conservation
spending on the industrial sector was contrary to the |egislative
directive. By relying on the conservation spending information
gathered followi ng the hearing on the proposed rule, and by
i ncl udi ng spendi ng on industrial custoners, we have inproved our
projections for 1999 spending. Once again, we believe this

met hodol ogy nost cl osely adheres to the statutory requirenent.

2. Spending Levels by Different Uilities

As indicated in the Table 1 above, there is a
| arge disparity in conservation spending anong Maine's utilities.
CW's custoners will spend about 1.8 mls (alnmpst two tenths of a
cent) per kilowatt hour for energy conservation prograns in 1999.
By conparison, custoners of Maine Public Service Conpany and
custoners of the Dirigo Consunmer-owned Utilities, have recently
spent .09 mls (one hundredth of a cent) and .03 mls (three one
t housandt hs of a cent) per kilowatt hour respectively. The

Legi sl ature may not have been aware of this disparity.

Kennebunk Light and Power District, Van Buren Light and Power
District, Swans Island El ectric Cooperative, and Union River
El ectric Cooperati ve.
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No comment ers opposed the proposed rule’s requirenment
that utilities contribute to conservation spending at |evels
proportional to their share of total State electricity sales.
Total conservation program spending in Maine ($17.15 mllion)
divided by total State sales (11.9 GM) equates to approxi mately
1.44 mls per kilowatt hour of spending. Wen this anount is
redi stributed anong utilities according to their sales levels, it

results in the proposed annual spending | evels provided in Table

2 bel ow
Table 2

Uility Proposed Conservati on Spendi ng
Bangor Hydro-Electric $2, 505, 799
Central Mai ne Power $13, 158, 563
Mai ne Public Service $695, 520
Consuner-owned Utilities $789, 784
Total s $17, 149, 666

3. Spendi ng Level s I nclude Anpbunts Already Commtted
The amount of noney available to pay for

i ncrenental energy conservation programactivities is |less than

t he amounts depicted in the Table 2 because Maine utilities have
been all owed to pay and account for conservation prograns in a
manner anal ogous to that used for generation plants.

Hi storically, portions of |arge conservation projects have been
anortized and paid for over tinme. |In addition, certain third
party, performance based, conservation contracts have paynent
streans tied to the periodic nmeasurenent of delivered savings.

| nformati on provi ded by CMP (summari zed in Table 3) indicates

that its contractual paynents extend into the next m |l ennium
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and, for at |least two years after the effective date of

restructuring, exceed the anount of noney avail abl e under our

proposed apportionnent.?®

Tabl e 3
YEAR 2000 2001 2002 2003 2004
CWP Funds $13, 159 $13, 159 $13, 159 $13, 159 $13, 159
Avai | abl e $(000)
CWP Commi t nent s $13, 302 $13, 302 $11, 446 $9, 280 $8, 666
$( 000)
Available for ($143) ($143) $1, 713 $3, 879 $4, 493
New Pr ogr ams

At the hearing on the proposed rule, we received many
coments on this issue. CM acknow edged the probl em and
suggested that the Comm ssion could address this concern by
setting its funding at the 1999 level of its planned increnental
DSM spendi ng, or about $2.2 million. The Public Advocate,
Ctizens for Sensible Energy, SESCO and the Natural Resources
Council of Mine all indicated that the spending | evels ought to
be directed towards the installation of increnental conservation

measures and not allocated to paying down prior commtnents.

It is unclear whether the Legislature knew, or
anticipated that the statutory | anguage would Iimt conservation
spending by Maine’'s largest utility. Representative Charles

LaVerdiere filed coments on the proposed rule on this issue:

°In addition to CMP, Bangor Hydro has remai ni ng contract ual
paynents through 2005. W understand that their conm tnent for
2000 i s approxi mately $250, 000, and that the annual paynents
decline thereafter.
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The resolution of the funding issue by the

committee essentially was to seek a

continuation of the existing | evels of DSM

spending, wWwth neither increases that would

burden T&D utility rates nor decreases that

woul d sacrifice energy efficiency

i nprovenents in CMW's . . . territory.

In response to these comments, we add | anguage to the
Provisional Rule requiring any utility to spend at |east the
anount in Table 2. If, due to prior commtnents the anount of
spending required by Table 2 results in no funds avail able for
new progranms, the T& utility shall spend over a 3-year period an
anount equal to its projected increnental spending for 1999 tines
three.® W conclude that this nodest increase in the anmount

“spent” on DSM from 1999 to 2000 and beyond is an appropriate

bal ance of these conpeting interests.

B. | ndustrial Custoner Eliqgibility

I n our proposed rule, we elimnated the |argest
custoners fromprogrameligibility. W did this because we
believed that there was little, if any, market failure for energy
efficient equi pment anong very |l arge custonmers. Commenters have
per suaded us that such failures do exist, and that a better way

of addressing the “free rider” issue is through program design.

6This Rul e establishes the anounts T&D utilities nust spend
pursuant to 35-A MR S. A § 3211. W note that T& utilities
wi |l have a continuing obligation to naintain a | east-cost
transm ssion and distribution system In sone instances,
spendi ng on conservati on neasures nay be necessary to ensure a
| east-cost system Such conservative spending would be in
addition to the amounts required by this Rule.
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Consequently, we have restored programeligibility to the |argest

custoners and adj usted program fundi ng | evel s accordingly.

C. Pr ogr am Pr ocur enent

Qur proposed rule presented a schene whereby T&D
utilities would seek contractors to provi de energy conservation
services through a bid process. The proposed rule required the
T&D utility to consult with interested parties in designing the
RFP. Through the RFP design process, the T& utilities and
parties would establish priorities for the types of prograns and
markets to be addressed by contractor(s). Using the RFP, the
utility would then seek bidders to neet these objectives. The
contract would cover three years. The proposed rule stated a
preference for a single bidder to operate all prograns. W
envi sioned that the single bidder would Iikely subcontract or

join with other contractors in submtting a single bid.

Sone commenters (e.g. NRCM OPA) suggested that the
rul emaki ng be term nated and that the Conm ssion instead convene
a stakehol der group to first devise a state energy conservation
plan. The State Planning Ofice suggested that the Conm ssion
establish a program pl anni ng process, with SPO s assi stance. W
do not believe such a step is necessary, nor do we think the
Legi sl ature contenpl ated such a procedure. The Provisional Rule
allows interested persons to provide input to the T& utility at

the RFP design stage. The Provisional Rule describes objectives
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for prograns to neet. The RFP design process will allow T&D
utilities and interested persons to determ ne the prograns and
markets to be targeted for each T& utility, given the resources
avai l able. The Provisional Rule encourages T&D utilities to

col l aborate with interested parties at all appropriate phases of

t he design and contractor sel ection process.

Based on the comments we received (e.g. Coastal, ITI,
MCAA, NEEP, OPA, SESCO S&S), we have elimnated the proposed
rule’s stated preference for a single bidder. However, selecting
a single bidder may still be the nost effective and efficient way
to adm ni ster energy conservation prograns. W will allowthe
nunber of bidders selected to be determ ned through the bidding
process (dependent on price and quality of offerings) w thout any

predeterm ned preference for a single bidder.

V1. DISCUSSION OF INDIVIDUAL SECTIONS

A. Section 1: Pur pose

Section 1 states the purpose of the Provisional Rule.
We received no specific comments on this section and it remains

unchanged.

B. Section 2: Definitions

Section 2 contains definitions of the terns used in the
Provi sional Rule. W have nade certain changes to the

definitions based on the suggestions of comenters.
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CWP suggested that the definition of “Energy
Conservation Prograni in Section 2(A) include consunmer education
prograns. W intended to include education efforts in this
definition, as reflected in the Program Objectives in Section
4(B). Therefore, we add to the definition efforts “to increase

consuner awareness of the benefits of energy efficient behavior.”

We received a nunber of comments on the definition of
“Limted Societal Test.” Meeting this test is one of the program
objectives in Section 4. Bangor Hydro reconmended the use of the
Al'l Ratepayers Test (ART). W do not adopt this change because
ART confines that analysis to the utility and its ratepayers
taken together and restricts the consideration of participant
benefits that are greater than partici pant costs. It also does
not allow inclusion of environnmental benefits to the extent that

t hey can be quantifi ed.

SESCO recommended t he use of “custonmer costs” rather
than costs of “electricity production” since the benchmark is no
| onger utility costs. W disagree. Although it is true that the
programis no longer directed only at utility costs, the purpose
of the Limted Societal Test is to determ ne whether societal
resources have been used in the nost econom c manner. The
appropriate cost for electricity production, therefore, renains
its margi nal production cost and should not include the costs or
revenues associated with fixed transm ssion and distribution

facilities.
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The proposed rule included a definition of “Smal
Commercial and Small Industrial Classes.” W elimnate this
definition in the Provisional Rule because we are no | onger
[imting programofferings to these classes, as requested by

nuner ous conmment ers.

Finally, both Bangor Hydro and CMP suggested that the
rule include a definition of “Market Transformation.” This is
one of the objectives in Section 4. W have added a definition
taken from“A Scopi ng Study on Energy-Efficiency Market
Transformation by California UWility DSM Program” J. Eto, R

Prohl. J. Schlegal (July 1996) at 10.

C. Section 3: Fundi ng; Cost Recovery

Section 3 describes the source, level, and allocation

of funding for energy conservation prograns.

Section 3 assigns responsibility for funding to
custoners of the transm ssion and distribution utilities, as
required in the statute. The proposed rule exenpted | arge
i ndustrial and commercial custoners from both receiving energy
conservation services and paying for such services. A variety of
comenters asked that |arge commercial and industrial custoners
not be excluded. This included SESCO, |ITT and S&S, CLF, OPA
Counsel for IECGtestified that market failures do exist for
| arge custoners; and not all |arge custoners are sophisticated

enough to capture all avail able cost-effective savings. Based on
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the coments, we agree that all custoners should be eligible for,
and thus pay for, conservation. Section 3 has been revised to

refl ect that change.

As described above in Section V. of this Oder we have
revised Section 3(B) by increasing the Ievel of funding from1l. 35
m | s/ kW as contained in the proposed rule to 1.436 m | s/ kWwh.
This adjustnent is based on the inproved data on historic and
proj ected annual DSM spendi ng furnished by utilities in response
to the proposed rule and the inclusion of |arge customer program

spendi ng.

Bangor Hydro asked whether the |anguage in proposed
Section 3(B) allowing the Conm ssion to adjust the funding |evel
upon a finding of disproportional or unacceptable rate inpacts
means that funding | evels can be adjusted both up or down. Upon
further reflection, we have elimnated this provision altogether
because adjustnents, either up or down, will not be practical
during the initial 3-year period. T& utilities wll be
contractually bound to certain | evels of conservation and
expense. W will exam ne the funding |evels for subsequent
3-year periods through appropriate proceedings in which parties
wi |l have an opportunity to seek adjustnents, either up or down,

in funding | evels.

As in the proposed rule, we require a consistent

contribution across the State as a nore equitable way to carry
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out the purpose of the statute rather than the uneven
contribution that currently takes place. This |evel of
transm ssion and distribution conpany spending is likely to

mai ntai n DSM spendi ng | evel s at approximately historic |evels.

The 3-year funding | evel constitutes the total funding
obligation of the transm ssion and distribution utility,
i ncluding costs fromexisting DSM activity. This approach wl|
result in a ranp-in period, when only a portion of the funding
level wll be spent on increnmental conservation program activity.
The extent to which full funding will not apply to increnental
prograns Wil |l depend on the costs fromcurrently existing DSM
paynments obligations in March 2000 or beyond. To assure that
i ncremental DSM program activity is not elimnated fromcertain
service territories due to prior commtnents, we require such T&D
utilities to spend an anount at |east equal to their increnental
spendi ng for energy conservation in 1999 until such tinme as the
program funding |l evels are revisited. This approach naintains, to
the greatest extent possible, consistent statew de funding for
conservation prograns before and after the advent of retai
conpetition in March, 2000. Qur understanding of each utility’'s
current DSM spending | evels and projections | eads us to concl ude
that a reasonable | evel of conservation programactivity wll
occur during the transition period when recovery for existing DSM

costs remains in transmssion and distribution utility rates.
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We recogni ze that this provision may change
transm ssion and distribution utilities revenue requirenents
associated wth conservation programcosts in the short term the
| evel of change will depend on the costs fromcurrently existing
DSM activity that will be in rates in March 2000 or beyond.
However, in the long term the provision creates a stable annual
revenue requirenent which, once in rates, will result in rate

stability with respect to conservation program costs.

Section 3(B) establishes 3-year funding. This is
intended to make prograns financially attractive to potenti al
energy service bidders, allow flexibility to develop effective
| ong-range prograns, and elimnate the cost of an annual bi dding
process. Mst comenters agreed that nmultiple year funding was
appropriate. CLF suggested 5 years instead of 3 years. Since we
are just beginning this process, 3 years is an appropriate
initial tinme period. Depending on how well the process works,

this time period could be extended in the future.

Section 3(C) allows T& utilities to recover the
reasonabl e costs of prograns inplenented under this Chapter in
appropriate ratenaki ng proceedi ngs. Bangor Hydro asked for nore
obj ective standards for cost recovery and questi oned whet her
costs could be deferred, reconciled, or recovered through a “fuel
cl ause” type nechanism W recogni ze that because the rule

requi res Comm ssion approval of both the RFP and ultimte
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contract, the prudence of entering into a contract will |ikely be
determ ned at the tinme of such approval and not subject to
reexam nation at a |later date. However, the T& utility wll
have a continuing obligation to reasonably nonitor and supervise

contract inplenentation.

As to ratemaki ng mechani snms, the Commi ssion is
currently examning the rates of all electric utilities prior to
March 2000. We expect anounts reflecting the terns of this Rule
will be included in newy set rates for these utilities’ T&D
utility operations. W do not anticipate deferrals or
reconciliation nmechanisnms. At the end of three years, if we
change the required spending anmounts, T&D utilities can seek
recovery using traditional ratemaking nethods or, if the utility
is operating under an alternative rate plan, pursuant to that

pl an.

D. Section 4: Enerqy Conservation Program Goals and
hj ecti ves

Sections 4(A) and 4(B) state the overarching goals and
specific policy objectives of energy conservation prograns

of fered pursuant to the statute.

As explained in the Notice of Rul emaking, we expect
transm ssion and distribution utilities, when designing their
RFPs, to consider a broad range of conservation neasures designed

to inprove energy efficiency. Section 4(B) describes the
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speci fic program objectives that should be net by energy
conservation prograns. No program nust neet all objectives.
Rat her, we favor a portfolio of programs, each of which neets
sone of the policy objectives. A successful portfolio should

acconplish all of the objectives in varying degrees.

The policy objectives fall into three categories:
i npl enment ati on nmechani sns (market transformation, research
education); custoners who benefit (lowincone, equitable
distribution); and a cost-effectiveness guideline (societal
test). Finally, the goals include an environnental objective.
Prograns that reduce air pollutants, in particular NQ, SQ, and
CO,, or that inprove water quality in the State, will be viewed

as beneficial additions to the portfolio.

We have made the follow ng changes to the objectives
based on the comments we received. In Section 4(A), Bangor Hydro
objected to the use of the word “permanent” and pointed out the
transitory nature of many buil di ng and equi pnent nodifications.

We agree and adopt Bangor Hydro' s suggested | anguage here.

In Section 4(B)(1), CVMP and Bangor Hydro asked for
clarification of transform ng markets. W adopt CVMP' s suggested
| anguage. We al so added a definition of market transformation in
Section 2, Definitions. W change Section 4(B)(3) to require an
opportunity for all custoner classes to participate in energy

conservati on prograns.
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In Section 4(B)(4), Bangor Hydro asked for a narrow
interpretation of what is nmeant by an objective to “target
| ow-i ncome custoners.” W believe the |anguage provided in 5(A)
regardi ng spending |l evels devoted to the | owincone custoner

provi des adequate definition of what is neant in this objective.

Proposed Section 4(B)(5)included a definition of smnal
busi nesses. Because we have changed section 4(B)(3) to require
that all customer classes have an opportunity to participate in
conservation prograns, a definition of small business is no

| onger needed. Therefore, we elimnate it fromthe Provisional

Rul e.

I n proposed Section 4(B)(6), CWP asked how a utility
program coul d “enhance buil di ng codes and standards.” W believe
this is alegitimate concern. |In the past, CVP has worked with

buil ders and architects to increase their awareness of the
State’s energy code. This type of activity is inportant but we
agree that it is nore properly included in the objective in
Provisional Rule 4(B)(5), regardi ng customer awareness and
education. W have, therefore, elimnated it as a separate

objective in the Provisional Rule.

I n proposed Section 4(B)(8) (“inprove environnent al
quality”), Bangor Hydro requested that we clarify that al

environnental effects of energy conservation prograns be
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i ncluded. As pointed out by Bangor Hydro, the environnental
effects of premature product disposal, along with those
associated wth the manufacturing of efficient products, should
be bal anced agai nst the environnental benefits of reduced
electricity use. This was our intent in the proposed rule, and
we have added the word “net” to clarify our original intent.

This section is now 4(B)(6).

E. Section 5: Pr ogr am Mar ket s

Section 5 provides guidelines for an equitable
di stribution of program fundi ng anong custoners. |In particular,
| ow-i ncome custoners, with the |east discretionary incone of al
cl asses, are unlikely to be targeted for conservation activities
by the market. The Provisional Rule in Section 5(A), therefore,
requires at | east one-third of all spending for new prograns (as
di stingui shed fromspending to neet prior obligations) go to
benefit | owincone custoners. The Public Advocate pointed out
the inequity in the proposed rule of requiring only residenti al
custoners to pay for |l owincone conservation prograns. W agree,

and have changed the | anguage accordi ngly.

Bangor Hydro and Dirigo objected to directing such a
| arge proportion of the total programdollars towards a single
custoner segnent and stated that such a requirenment nay be
contrary to the objective of providing all custoners a reasonabl e
opportunity to participate in energy conservation. The conments

of MCAA, however, described the additional benefit resulting from
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i nproved bill paynent behavi or and reduced coll ection and bad
debt expenses. On bal ance, we believe directing a portion of the
funding to this underserved segnent is appropriate. Therefore,

the 33% directive remains in the Provisional Rule.

We have changed proposed Section 5(A) to reflect the
comenters’ suggestions that all custoner classes be eligible for
conservation prograns. |In addition, in response to the concerns
of Bangor Hydro and Dirigo regarding the restrictiveness of the
requi renent that 90% of the revenues raised froma class be
directed towards that sanme class, we have reduced this to 50% of

the revenues remaining after funding | owincone prograns.

F. Secti on 6: | npl enent ati on

Section 6 outlines the process transm ssion and
distribution utilities will follow when soliciting and choosing a
contractor(s) to inplenent energy conservation prograns. Section
6 al so describes reporting requirenents. W adopt the sane
approach described in the proposed rule, with certain

clarifications.

The overall approach in the Provisional Rule is to
allow all interested parties an opportunity for early input into
the content of the RFP. The Provisional Rule allows interested
parties to participate in the process of devel oping the RFP; the
transm ssion and distribution utilities will then issue the RFP

sel ect the contractor(s), and nonitor inplenentation.
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The Provisional Rule requires each transm ssion and
distribution utility to file its proposed RFP with the Conm ssion
before it issues the RFP. The RFP should be sufficiently
concrete so that the choice of a winning bidder wll be
straightforward and free of controversy. Furthernore, the RFP
shoul d specify that the w nning contractor(s) nust propose the
means to nonitor program success wth sufficient detail so that
the transm ssion and distribution utility can oversee contractor

activity wwth mnimal effort.

Sonme commenters suggested that a statew de board
oversee conservation program policy or inplenentation. However,
the statute places responsibility for inplenmentation of the
conservation prograns wth the transm ssion and distribution
utilities. The Provisional Rule s approach accommbdates the
commenters’ recommendations as well as the | anguage of the

st at ut e.

Section 6(A) requires bids to cover a 3-year period.
This will allow sufficient flexibility to acconplish goals that
may require nore than one year to realize, and to provide
sufficient financial incentive to encourage a heal thy bidding

pool. Mst comenters supported a simlar tinme frane.

We have renoved the proposed rule’ s Section 6(B) that

stated a preference for a single bidder to nanage a T& utility’s
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entire energy conservation portfolio. W clarify in the
Provisional Rule that the T&D utility nmust design the RFP with

the input of interested parties.

Section 6(C of the Provisional Rule describes the
process for the Conm ssion and T& utility to obtain the input of
interested persons. It allows for a period of collaboration for
T&D utilities and interested persons to design an RFP. W
elimnate the requirenent that T& utilities file proposed RFPs
30 days after the Rule is finally adopted. Instead, the
Comm ssion wll establish a process for each T& utility to

submt its RFP follow ng adoption of the Rule.

Section 6(D) encourages transm ssion and distribution
utilities to collaborate in programinplenentation. This should
| ower the statew de cost of carrying out the terns of the statute
and may al so encourage a higher |level of bidding activity. It
m ght be especially appropriate for investor-owned utilities to

conbi ne prograns with adjacent Consuner-owned Uilities.

Section 6(E) specifies that the Conm ssion nust approve
the RFP before it is issued by the transm ssion and distribution
utility. The Comm ssion will not judge individual RFP
specifications but will ensure that the intent of this rule and

of the RFP developers is carried out.
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Section 6(F) charges the transm ssion and distribution
utility with responsibility for choosing the winning bid(s) and
allows the Comm ssion to intervene if necessary. However, as
stated earlier, we favor an RFP that | eaves the sel ection process
strai ghtforward and non-controversal, as well as one that
encourages, to the extent feasible, the involvenent of

interested persons in the contractor selection process.

Section 6(G provides for annual reporting of energy
conservation programstatus. The purpose of this reporting is to
all ow the Conm ssion and interested persons to nonitor program
effectiveness, as well as conpliance with the statute, during the

early period of retail conpetition

Section 7: \Wiver or Exenption

Section 7 of the Provisional Rule, includes the
Comm ssion’s standard provisions permtting a waiver of this

Chapter’s provisions.

Accordi ngly, we
ORDER

1. That the attached Chapter 380, Energy Conservation Program
by Electric Transm ssion and Distribution Utilities is
her eby provisionally adopted;

2. That the Adm nistrative Director shall submt that
provisionally adopted rule and related materials to the
Legi slature for review and authorization for final adoption;

3. That the Adm nistrative Director shall file the
provisionally adopted rule and related materials with the
Secretary of State; and
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4. That the Adm nistrative Director shall send copies of this
Order and attached rule to:

A

B

All electric utilities in the State;

Al'l persons who have filed with the Comm ssion within
the past year a witten request for notices of
rul emaki ngs;

Al'l persons on the Comm ssion’s list of persons who
wi sh to receive notice all electric restructuring
pr oceedi ngs;

Al'l persons on the service list in Docket No. 97-591;
and

The Executive Director of the Legislative Council, (20
copi es).

Dat ed at Augusta, Maine this 6th day of January, 1999.

BY ORDER OF THE COWM SS| ON

Dennis L. Keschl
Adm nistrative Director

COW SSI ONERS VOTI NG FOR: Vel ch

Nugent
D anond



